The Fourth Amendment
Origins, Basics, and Consequences and the Rhetoric of “Security” and “Rights”
Directions: In March 1791, Congress passed the Fourth Amendment, among others, to serve as a “bill of rights” to all those fearful of an abusive “central power-government”. But the Fourth Amendment and the issues of “search and seizure” were a long time coming. In reading Origins of the Fourth Amendment by Leonard W. Levy (1999), answer the questions below. 
PART I – PAST SEARCHES AND SEIZURES
In his introduction, Levy writes the following:

Before the American Revolution, the right to be secure against unreasonable searches and seizures had slight existence. British policies assaulted the privacy of dwellings and places of business, particularly when royal revenues were at stake. [The Fourth] amendment [rejects so-called] general warrants by recognizing a "right of the people to be secured in their persons, houses, papers, and effects, against unreasonable searches and seizures." Any warrant that is vague about the persons, places, or things to be searched violates the specificity required by the command of the amendment that warrants shall issue only "upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized."

1. Let’s start out with basics. We will work more with this term later, but for now, what do you think is the difference between a “general” and “specific” warrant?
Levy continues:

The Fourth Amendment emerged not only from the American Revolution; it was a constitutional embodiment of the extraordinary coupling of Magna Carta to the appealing fiction that a man's home is his castle. [Preeminent British statesman] William Pitt expressed it best in a speech in Parliament in 1763, when he declaimed: "The poorest man may, in his cottage, bid defiance to all the forces of the Crown. It may be frail; its roof may shake; the wind may blow through it; the storm may enter, the rain may enter, but the King of England may not enter; all his force dares not cross the threshold of the ruined tenement." The assertion that "a man's house is his castle" goes back at least to the early sixteenth century, and it was repeated with such frequency that it became a cliché.
The Magna Carta was passed in what would be known as the United Kingdom in 1215. Written into most of the agreements were the rights of the peasants to enjoy individual freedoms. By harkening back to the Magna Carta with the “man’s house is his castle” ideology, William Pitt is building on an emotional appeal to British history. 

Levy states that:

In the 1760s a man's house was actually less of a legal castle in America than in England, because the Americans, when adapting English models, ignored exceptions….Probable cause in a modern sense did not exist; not even a reasonable basis for suspicion existed. 

But:

In 1756, however, the province of Massachusetts enacted extraordinary legislation that reversed the tide of practice by abandoning general warrants in favor of warrants founded on some elements of particularity. The legislation of 1756 marked a watershed in Massachusetts law, indeed in Anglo-American law. [Court judges] who issued the warrants, had no [freedom to] deny a petition for one; [local government officials] made no independent judgment whether adequate grounds for the issuance of the warrant existed. But the informant had to swear that he had "just cause" for his sworn statement. The officer conducted his search during the daytime, only in the designated location, and could seize only things or objects regulated by the [laws] that he enforced by his search and seizure. The [laws] of 1756 also authorized warrants of arrest for named individuals.
2. The Fourth Amendment is still 35 years away, but Massachusetts will provide the prototype for its text. Restate the Massachusetts’ “extraordinary legislation”.
A few years later, Massachusetts would pass another law that “required all [warrants] to be as specific [as opposed to general]. Thereafter, crowds frequently prevented enforcement or "rescued" goods seized by customs agents.”
This “gathering of crowds” to repel illegal searches and seizures would gain momentum. And it wasn’t just in the British colonies! John Wilkes, a radical English journalist who was often critical of the actions of the King of England found himself in trouble as well:
One of the secretaries of state issued general search warrants for the arrest of everyone connected with [Wilkes’ radical magazine] North Britain #45. Crown agents enforcing the warrants had [unrestrained ability] to search, seize, and arrest anyone as they pleased. They ransacked printer's shops and houses, and arrested forty-nine persons including Wilkes, a member of Parliament, his printer, publisher, and booksellers. The officers seized his private papers for incriminating evidence after a thorough search; thousands of pages and scores of books belonging to persons associated with him were also seized. The House of Commons voted that North Britain #45 was a seditious libel and expelled Wilkes, and he was eventually convicted and jailed. 
So, we’re starting to see the strengthening of the British crown against the actions of dissenters, both at home and abroad. 

In the colonies, "Wilkes and Liberty" became a slogan that patriot leaders exploited in the service of American causes. In New York, for example, Alexander McDougall, a leader of the Sons of Liberty posed as an American Wilkes and turned his imprisonment into a theatrical triumph, as had Wilkes, while his supporters used the number 45, the seditious issue of North Britain, as a symbol of their cause. 
On the forty-fifth day of the year, for example, forty-five Liberty Boys dined on forty-five pounds of beef from a forty-five-month-old bull, drank forty-five toasts to liberty - liberty of the press, liberty from general warrants, liberty from compulsory self-accusation, liberty from seizure of private papers - and after dinner marched to the jail to salute McDougall with forty-five cheers. 
On another festive liberty day, forty-five songs were sung to him by forty-five virgins, every one of whom, was forty-five years old. The Fourth Amendment, as well as the First and the Fifth, owes something to the Wilkes cases…[The] Wilkes cases filled the columns of American newspapers from Boston to Charleston.
3. Most of the early arguments center around the distinction between “general” and “specific warrants”. It’s easy to understand why the “victim” wants a “specific warrant”, but for the warrant-issuing government, why make such a big deal about it? In other words, why do you think the British government was so reluctant to make “specific warrants” the only kind of legal warrant?
Over the next few years, between 1761 and 1776, public opinions and the writings in law books began siding with the “specific warrant” over the “general” one. Said one American supporter:
Thus our houses and even our bed chambers, are exposed to be ransacked, our boxes chests & trunks broke open ravaged and plundered whenever they are pleased to say they suspect there are in the house [items]  for which the duties have not been paid. [They can] destroy [our] securities, carry off [our] property, and with little danger to themselves commit the most horrid murders.
PART II – THE FOURTH AMENDMENT
Virginia, the oldest, largest, and most influential of the new states, would start the process of adopting new grounds for legal search. In their Declaration of Rights on June 12, 1776, Article 10 stated:  
That general warrants, whereby any officer or messenger may be commanded to search suspected places without evidence of a fact committed, or to seize any person or persons not named, or whose offence is not particularly described and supported by evidence, are grievous and oppressive, and ought not to be granted….[P]roperty to be seized had to be particularly described.
4. Look back. How does the Virginia Law of 1776 differ from that of Massachusetts in 1756?
It’s interesting to note that George Mason, who provided the original draft of the Declaration of Rights, didn’t add a “search and seizure” provision; Thomas Jefferson's draft of a state constitution omitted one as well! 
5. ANALYSIS and EVALUATION: Why? Why do you think neither George Madison or Thomas Jefferson, two of our most important “Founding Fathers” didn’t include a “search and seizure” clause in their documents? (HINT: Remember the “strength” (or lack thereof…) of the Articles of Confederation…)
It’s odd that the very advocates of “fair and legal” search wouldn’t make it a part of the new government. Furthermore, Leonard Levy continues:

Between 1782 and the ratification of the Constitution [in 1791], five states - Maryland, New York, North and South Carolina, and Georgia - employed general searches. The southern states conventionally employed warrantless searches without restriction against slaves, especially to detect [criminals] and fugitives. 
[But] other Anti-Federalists also popularized the demand for a provision on searches and seizures, and some used significant language. Delaware's contribution consisted, rather, in the fact that its provision was the first to declare "illegal" any warrants not meeting the constitutional requirement of specificity.
Yet, as the Articles of Confederation weakened, and a call for an amended or new governing document became the opinion of the time, things would slowly start to change. In writing the Constitution between 1789 and 1791, author James Madison chose the maximum protection conceivable at the time. In his writing, he recommended: 

The rights of the people to be secured in their persons, their houses, and their other property, from all unreasonable searches and seizures, shall not be violated by warrants issued without probable cause, supported by oath or affirmation, or not particularly describing the places to be searched, or the persons or things to be seized…. 
Levy goes on to state that:

No one previously had proposed the imperative voice, "shall not be violated," rather than the wishful "ought not," which allowed for exceptions. "Probable cause" was also a significant contribution, or became so; it required more than mere suspicion or even reasonable suspicion, as had its antecedents such as "just cause" and "sufficient foundation." Above all, Madison used the positive assertion drawn from Pennsylvania and Massachusetts that the people have rights against "unreasonable searches and seizures".
6. Restate. What is the significance of Madison’s “wording” as it applies to the Fourth Amendment?
Levy concludes:

The amendment constituted a swift liberalization of the law of search and seizure. Its language was the broadest known at the time. It provided no remedy, however, for an illegal search or seizure, or for the introduction in evidence of illegally seized items. It contained principles that were as vague as they might be comprehensive; "probable" and "unreasonable," even if judicially determined, remained uncertain in meaning, and Congress made no provision for the liability, civil or criminal, of federal officers who violated the amendment. Moreover, no exclusionary rule existed. Consequently, the right of privacy created by the amendment, while better secured by the fundamental law in comparison to previous practices and standards, depended then, as now, upon the interpretation of the "probable cause" that justified a specific warrant and, above all, on the reasonableness of searches and seizures.

7. CONCLUSION: Our Fourth Amendment was a significant achievement. It included “the broadest language known at the time.” Yet, it still provides problems. What “problems” are still evident in our Fourth Amendment…ones that might make us as frustrated as the original colonists were with Britain?
