Federalism

‘In Their Own Words’

Understanding the Points of View of the Early Federalists and Anti-Federalists

In Regards to Federalism and the “Balance of Power”
Directions: Below are the “words” of James Madison in regards to the Constitution, spoken at the Constitutional Convention in June 1789. On the back, you’ll find the words of James Gardner in his book, State Expansion of Federal Constitutional Liberties. Read the excerpts below and then fill in your provided graphic organizer. 

‘In Their Own Words’: The Opinions of James Madison
Address to the House of Representatives on Amending the Constitution
[EDITED AND ABRIDGED]
To the Members of the House of Representatives:

[However the states decide to make] declarations in favor of particular rights, the aim is to limit and qualify the powers of government, by [limiting how] the government ought to act, or ought not to act, in a particular mode. They point these [limits are]:

1. [To prevent] against the abuse of the executive power, 
2. [To prevent] against the legislative, and, in some cases, 
3. [To prevent] against the community itself; 
Or, in other words, [To prevent] the majority over the minority. 

In our government, it is less necessary to guard against the abuse in the executive department, because it is not the stronger branch of the system, but the weaker.

[The limits] therefore must be leveled against the legislative, for it is the most powerful, and most likely to be abusive because it is under the least control…It is true the powers of the general government are circumscribed; they are directed to particular objects; but even if government keeps within those limits, it has the means of abuse to a certain extent, because in the Constitution of the United States there is a clause granting to Congress the power to make all laws [the Supremacy Clause] which shall be necessary and proper for carrying into execution all the powers vested in the government of the United States. This enables them to fulfill every purpose for which the government was established.
[But] it is true there are a few particular states [that will have]…a salutary effect against the abuse of [federal] power. The state legislatures will jealously and closely watch the operations of this government…

[Even] the greatest of opponents to a federal government [must] admit the state legislatures [will be] the surest guardians of the people's liberty. I conclude…that we should offer something in the form [of] declaration of the rights of the people [the Bill of Rights]…

That government is instituted, and ought to be exercised for the benefit of the people; which consists in the enjoyment of life and liberty, with the right of acquiring and using property, and generally of pursuing and obtaining happiness and safety.

The people have an indubitable, unalienable, and indefeasible right to reform or change their government, whenever it be found adverse or inadequate to the purposes of its institution.

‘In Their Own Words’: The Opinions of James Gardner
State Expansion of Federal Constitutional Liberties
[EDITED AND ABRIDGED]
Every believer in our concept of federalism must salute the development of federalism in our state courts. Unfortunately, “federalism” has taken on a new meaning of late. In its name, many door-closing decisions have been rendered. Under the banner of the vague, undefined nations of equality, comity, and federalism, the Supreme Court has condoned both isolated and systematic variants of civil liberties. Such decisions hardly bespeak a true concern for equality. Nor do they properly understand the nature of our federalism.
Today’s understanding of federalism has forgotten that one of the strengths of the federal system is that it provides a double source of protection for the rights of our citizens. Federalism is not served when the federal half, nor the state half, of that protection is crippled. Federalism need not be a mean-spirited doctrine that serves only to limit the scope of human liberty. Rather, it must necessarily be furthered significantly when state courts thrust themselves into a position of prominence in the struggle to protect the people of our nation from governmental intrusions on their freedoms. 
We can confidently conjecture that James Madison, Father of the Bill of Rights, would have approved of this same idea. We tend to forget that Madison proposed not ten, but 17 amendments! After all, the reason that Madison placed such store in the effectiveness of the Bill of Rights was his belief that “[state] tribunals of justice will consider themselves in a peculiar manner the guardian of [individual] rights”. 
