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It’s universally acknowledged that Congress has the power to regulate interstate (as opposed to intrastate) commerce. Yet the difficulty has been in distinguishing “what is truly national and what is truly local”….
Consider the case of Gonzales v. Raich (2005, State of California). Alberto Gonzales was a California resident who wished to cultivate and use marijuana for medicinal purposes, which was legal under California’s Compassionate Use Act, but illegal under the federal Controlled Substances Act (CSA), a comprehensive drug policy passed in 1970, which formally regulated drugs and alcohol….The court against Gonzales and sides with the CSA, given the risk that medical marijuana would seep into the interstate marijuana market and thereby impede Congress’s efforts to shut that market down. But what no one asked in Raich was where Congress got the power to shut down the interstate market in marijuana in the first place. The majority simply asserted that  “it has long been settled that Congress’ power to regulate commerce includes the power to prohibit commerce in a particular commodity”.
Eighteen (18) states have legalized the use of marijuana for medicinal purposes, and in 2012 two states—Colorado and Washington— legalized the recreational use of marijuana as well….When the Constitution was created, and for roughly 115 years thereafter, the dominant view was that Congress did not possess the authority to ban goods merely because they crossed state lines….The primary reason for granting Congress the domestic commerce power was to facilitate interstate trade and protect it against the sort of protectionist state trade policies that occurred all too frequently under the Articles of Confederation….The Framers plainly sought to take from the states the power to pass “interfering and unneighbourly regulations” of this kind.
Fast-forward to the turn of the Twentieth Century and to a case called Champion v. Ames (1903, State of Texas) The defendant, Charles F. Champion, was arrested after he used the Wells Fargo Express Company to ship Paraguayan lottery tickets from San Antonio, Texas, to Fresno, California. Champion argued that his arrest was illegal because Congress lacked the constitutional authority to prohibit the interstate circulation of lottery tickets. After hearing argument in the case twice, the Court, in a 5–4 decision, sustained Congress’s power of the Commerce Clause to “protect their people against the mischiefs of the lottery business”. Champion would found guilty and his argument thrown out. 
Continue on to the case of Wickard v. Filburn (1942, State of Ohio). Roscoe Filburn, who grew wheat for consumption on his family farm, exceeded his congressionally authorized amount stipulated by the New Deal’s “Agricultural Adjustment Act”. The question was whether Congress had the power to regulate Filburn’s purely intrastate, noncommercial cultivation of wheat. The Supreme Court answered in the affirmative, yes, Congress does have this power: 
“Even if [Filburn’s] activity [is] local and though it may not be regarded as commerce, it may still, be [regulated] by Congress if it exerts a substantial economic effect on interstate commerce.”
The fear was that Filburn’s production might influence the state price of wheat.
In the early Twentieth Century, Congress began to shut down markets simply because it disapproved of particular goods or services. These laws included the Mann Act (1910) which prohibited the interstate transportation of women “for the purpose of prostitution or debauchery, or for any other immoral purpose”…. Another such example is Brooks v. United States (1925), for example, the Court affirmed the constitutionality of the Stolen Motor Vehicles Act, which made it a federal crime to transport stolen vehicles across state lines, by noting that: 
“Congress can certainly regulate interstate commerce to the extent of forbidding and punishing the use of such commerce as an agency to promote immorality, dishonesty or the spread of any evil or harm to the people of other States from the State of origin.”
[So far we’ve seen four (4) cases where Congress may utilize the Commerce Clause to pass laws to prohibit a trade of some kind: Champion v. Aimes with lottery tickets, the Mann Act with prostitution, Wikard v. Filburn with wheat prices, and Brooks v. United States with stolen vehicles. Except for the Wikard case, most people might place lottery tickets, prostitution, and stolen vehicles in the same “immoral” or “dishonest” category…]
In Mugler v. Kansas, (1887), the Court asked the apt question in regards to alcohol:

“But by whom, or by what authority, is it to be determined whether the manufacture of particular articles of drink… will injuriously affect the public?”
The answer was that it was within: 
“the police powers of the State…to determine what measures are appropriate or needful for the protection of the public morals, the public health, or the public safety.”…

…But what if the states disagree about the legality of the underlying product or activity? 
…To what extent may the national government resolve the issue for them under the guise of its authority to regulate interstate commerce?
…Can and should we tolerate a checkerboard, or must all our squares be red (or black)?
From alcohol, to marijuana, to prostitution, to gambling, a checkerboard has often prevailed—particularly when the national government has not interfered….Spillovers (an intrastate good “spilling over” into another state) are common in the realm of market bans, and undoubtedly provide the strongest rationale for national decision making in the face of state disagreement….As the Raich case of 2005 observed, if marijuana is grown and possessed legally in California, some of it inevitably will bleed into the interstate market….The federal government has classified marijuana as a Schedule I drug, the highest category of regulation, reserved for items having absolutely no therapeutic value….[But], the Department of Justice has instructed federal drug enforcement agencies that they should: 
“not focus federal resources…on individuals whose actions are in clear compliance with existing state laws providing for the medical use of marijuana…”
In the absence of a national ban, states can choose themselves to limit or prohibit certain markets….But in light of spillovers, ff ten states want to legalize marijuana, and forty do not, may the national government impose a ban?...“Line-drawing efforts”, that is, determining which products to “regulate”, under the Commerce Clause have frequently come under attack, as Congress was given the power over interstate commerce to foster a vibrant commerce, not to shut it down….

[Consider the] Congressional laws requiring labeling of food and other products….The difference here is that Congress’s intention is to inform people of what they are purchasing, thereby facilitating the operation of the market rather than shutting it down. The assumption is that if consumers know what they are buying they can make wise decisions when they consume, thus enhancing market efficiency….The same questions can be asked about the federal ban on marijuana enacted in the Controlled Substances Act of 1970 and upheld in the Raich case: does it regulate the broader market in drugs, or does it shut down the market in marijuana?...
The concluding reality is murky at best: Yes, as it was written in the Constitution, Congress’s power “to regulate” interstate commerce does not include the power to prohibit commerce in the states. But, this interpretation of the Commerce Clause has been affected by history. Many court cases since the 1903 Champion case have used the ruling that Congress’ Commerce Clause has the power to “protect their people against the mischiefs…” of certain actions and products. Had the Champion case been decided differently, we might have had different rulings in Wickard, Brooks, and Raich. But, in the end, returning to original understanding of the Commerce Clause would deprive Congress of a police power that an accident of history bestowed upon it.
